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“ OPI Nl ON OF THE COURT “

Moore, C. J.

This is an appeal froma final judgnment of the Territorial
Court in an action brought pursuant to the federal civil rights
statute, 42 U S.C. 8§ 1983 (1988), the Virgin Islands Tort C ai ns
Act, V.l. CopE AWN. tit. 33, §8§ 3401-16 (1994) ("VITCA"), and the

common | aw.

FACTS AND PROCEDURAL HI STORY

Thi s appeal arose out of events occurring on July 26, 1989,
which led to the arrest of Debra Roberts ("appellee" or "Roberts")
by Charles N bbs, a Virgin Islands Police Oficer ("appellant” or
"Ni bbs"). The facts leading to Roberts' arrest, though at points
di sputed, are not conplex, and nmay be stated sinply. Appellee, a
1989 graduate of Central Hi gh School, St. Croix, was enpl oyed by
the Virgin Islands Departnment of Education as a sunmer school
counsel or at Central H gh School Annex. On July 26, 1989, between
12: 00 noon and 1: 00 p.m, she was waiting inside the Annex's gate
to be picked up by her nother. A fight erupted nearby, drawi ng a
| arge crowd; Roberts was not involved in the fight. The police
were called, and appellant, the officer responding to the call,

attenpted to disperse the cromd. According to Ni bbs, he gave a
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command over the |oud speaker of his squad car for "everyone" to
wait across the street. Appellee admtted she heard the conmand,
started to nove away fromthe gate and toward the school, because
t hat was where she normally waited for her nother and she didn't
believe the command was directed to her since she was not part of
the cromd or fight. N bbs, on observing Roberts ignoring his
instructions, ran to her and grabbed her arm Appellee clained
that as her arm was grabbed roughly she instinctively jerked it
away, knocking appellants' hat off in the process. N bbs then
pushed Roberts towards his squad car, "slanm ng" her head agai nst
the vehicle and striking her with his hands and club. Appellee
stated that even though she becane very cooperative after
appel l ant's assault, she was nonet hel ess handcuffed, "shoved" into
t he back of Ni bbs' squad car, taken to the stationhouse, and
placed in a cell. Appellee testified that on the way to the
police station, appellant told her "to shut up or he would shut
her up." The record shows that she was taken before a judge to be
advi sed of her rights within an hour and pronptly rel eased.

Upon her rel ease, appellee went to the energency roomat St.
Croi x Hospital, where pain killers were prescribed and she was
referred to the surgical clinic. She did not go to the clinic,
but went to see her private physician three days |ater. Appellee

sust ai ned several injuries to her body, including bruised ribs, a
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swol | en neck, a scar on her arm and an injury to her back which
was described as "a little out of place." The crimnal charges
filed agai nst Roberts were di sm ssed.

A.  The d ains or Pleadings

On January 25, 1990, appellee brought an action in the
Territorial Court against appellant and the Governnent of the
Virgin Islands ("Governnent") for danmages. The conpl aint stated
claims against O ficer Nibbs personally, acting in his individual
capacity, for the common |law torts of assault and battery, false
arrest and intentional infliction of enotional distress ("Conmon
Law Cl ains"), and, by the use of excessive force, for deprivation
of her civil rights under 42 U S.C. § 1983 ("1983 d aint).
Pursuant to the theory of respondeat superior, the Common Law
Clainms were al so brought agai nst the Governnment under the VITCA by
nam ng Nibbs in his official capacity as a police officer acting
wi thin the scope of his enploynment ("VITCA d ains").

Appel lant filed an answer generally denying the specific
al l egations of the conplaint, but not raising the affirmative
defense of qualified imunity. See Appendix ("App.") at 9b.

B. Proceedings before the Trial Court.

The case was tried on March 18 and 19, 1991, with a jury
determining the liability of N bbs, in his individual capacity,

for the 1983 Cl ai mof excessive force and the Common Law d ai ns of
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assault and battery, false arrest and intentional infliction of

enotional distress. The VITCA d ains agai nst the Governnent of

the Virgin Islands and Oficer Nibbs in his official capacity

were tried to the bench.® At the close of appellee' s case bel ow,

both counsel for the Governnent and for appell ant noved for

directed verdicts under FeED. R Cv. P. 50. The court denied

Ni bbs' notion for a directed verdict on the individual liability

clainms, and thus allowed the case to go to the jury on the 1983

Cl ains and on the Common Law O ai ns agai nst Ni bbs, individually.
On March 20, 1991, the jury returned a verdict finding

appellant liable on all counts and assessi ng danages of $20, 000

conpensatory, $10,000 punitive and $5, 000 "nomni nal " damages. ? On

1 See 33 V.1.C. 8§ 3413 ("[t]he trials of actions instituted
in accordance with the provisions of section 3408 shall be by the
court sitting without a jury.").

2 Reproduced below is the Verdict returned by the jury:
JURY VERDI CT FORM

We, the jury inpanelled (sic) and sworn to
determ ne the issues in this case, do render
the foll ow ng verdict:

1. Wth respect to the claimthat the
defendant violated the civil rights of
plaintiff Debra Roberts, we find the defendant
Charles E. N bbs, acting in his individual
capacity,

X Li abl e
Not |iable

(continued...)
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the sane day, the trial judge dismssed the vicarious liability
clainms tried to the court against the Government on the grounds
that O ficer N bbs could not have acted in his "individual

capacity,” as was found by the jury, and at the sane tinme be found

to have acted in his "official capacity” to nmake the Governnent

(...continued)
2. Wth respect to the claimof assault
and battery, we find the defendant Charles E
Ni bbs, acting in his individual capacity,
X Li abl e
Not |iable

3. Wth respect to the claimof false
arrest, we find the defendant Charles E
Ni bbs, acting in his individual capacity,
X Li abl e
Not |iable

4. Wth respect to the claimof
intentional or reckless infliction of
enotional distress, we find the defendant
Charles E. N bbs, acting in his individual
capacity,

X Li abl e
Not |1 able

If you find the defendant "not l|iable" in questions 1
through 4, do not answer question 5; just sign and date the jury
form |If you have checked "liable" in answer to any of the
questions 1 through 4, proceed and answer question 5:

5. W assess the foll owi ng damages as
the anobunts that wll reasonably conpensate
the plaintiff:

20, 000. 00 Conpensat ory Damages
10, 000. 00 Puni ti ve Damages
5, 000. 00 Nom nal Damages

Signed this _20 day of March, 1991, at
Kingshill, St. Croix, Virgin |Islands.
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liable. Thus, in the view of the trial judge, the sole question
for the court as fact finder on the VITCA C ains was "whether the
officer acted in his individual capacity or in his official
capacity. |If he acted in his official capacity, then the
governnent is liable. |[If he acted in his individual capacity,
then the governnent is not liable." App. at 12a. The trial judge
then ruled that he was constrained to dism ss the clainms brought
pursuant to VITCA against Oficer N bbs and the Governnment of the
Virgin Islands, even though he "would have found liability, and .
woul d have awarded damages irrespective of the capacity
guestion."™ Id. at 15a. On Septenber 24, 1991, the court entered
an order of judgnent, adopting its oral renderings fromthe bench

wi t hout any el aborati on.

1. OVERVI EW OF | SSUES ON APPEAL.

O ficer N bbs raises nunerous challenges to the jury's
verdict and the trial court's findings and concl usions of |aw.
Primarily, Ni bbs contends that he could not be liable in his
i ndi vi dual capacity: first, because the Governnment asserted that
appel l ant was acting in his official capacity and joined in his
notion for a directed verdict, and second, because he did not act
in so outrageous and excessively violent a manner as to make him

liable in his individual capacity, rather than in his official
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capacity. Appellant's last argunent along this line is that the
trial court commtted reversible error inits instructions to the
jury on the standard for a civil rights violation under section
1983.

Secondarily, appellant challenges the sufficiency of the
evidence for the jury's verdict. He contends that the record does
not support an award of punitive damages, nor does it support the
jury's finding of intentional and/or reckless infliction of
enotional distress. Finally, N bbs argues that the trial court
abused its discretion in two respects: one, by admtting into
evi dence an order dism ssing the crimnal charges agai nst
appel l ee; and two, by admtting evidence of a jury verdict against
anot her police officer who was a key witness for appellant.

We disagree with Nibbs on all issues raised. |In particular,
we find that appellant m sapprehends the | aw when he contends that
he may not be held liable in his individual capacity under 42
US C 8§ 1983. W also find that the trial court erred harm essly
in appellant's favor in instructing the jury on the |egal
requi renent for an excessive force claimunder section 1983. W
further find that both appellant and the trial judge were
incorrect in their understanding of the distinction between an
of ficial-capacity suit and an individual-capacity suit under

section 1983, and based on this m sapprehension of the law, the
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trial court conmtted plain error when it dism ssed the official-

capacity cl ai ns brought agai nst appellant and t he Gover nnent

pursuant to VITCA. W therefore remand with instructions.

[11. JURI SDI CTI ON AND STANDARD COF REVI EW

We have appellate jurisdiction pursuant to V.I. CobE ANN. tit.
4, § 33. The trial court's decision concerning the application of
a legal precept is subject to plenary review. See CGovernnent of
the Virgin Islands v. Etienne, 28 V.I. 121, 127, 810 F. Supp. 659,
662 (D.V.1. App. 1992); Ross v. Brickler, 26 V.I. 314, 318, 770 F
Supp. 1038, 1042 (D.V.I. App. 1991). The trial court's findings
of fact are reviewed under a clearly erroneous standard. 4 V.1.C
8§ 33; Christian v. Joseph, 23 V.I. 193, 198 (D.V.Il. App. 1987);
Ascencio v. Ramrez, 20 V.I. 508, 513 (D.V.I. App. 1984).
Appel l ate courts wll not disturb factual findings unless "the
determ nation [of the trial court] is either (1) conpletely devoid
of m nimum evidentiary support displaying sone hue of credibility,
or (2) bears no rational relationship to the supportive
evidentiary data." Stridironv. |I.C, Inc., 20 V.I. 459, 462-63,
578 F. Supp. 997, 999 (D.V.I. App. 1984)(quoting Krasnov v. Di nan
465 F.2d 1298 (3d Cr. 1972)); see also Louis v. U S. Hone

Communities Corp., 12 V.I1. 320, 322 (D.V.l. Arp. 1975).
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V. APPLI CABLE LAW AND RELEVANT PRECEDENT
A. Territorial Governnment |s Subject To Suit under VITCA
The fundanental principle of sovereign imunity requires that
t here be waiver or consent before an action may be brought agai nst
a state or territory. \Were tortious conduct by a governnent
official is alleged, an action against the enployee in his
official capacity to recover nonetary danmages fromthe treasury of
the Territory is barred unless the Virgin Islands Legislature has
consented to such suit by waiving its absolute immunity fromsuit.
The enactnent of the Virgin Islands Tort Cains Act has wai ved,
under specified limted conditions, the sovereign immunity granted
by Congress to the Governnment of the Virgin Islands under section
2(b) of the Revised Organic Act.® Section 3408 of title 33, Virgin
| sl ands Code, provides:
(a) Subject to the provisions of section 3416 of this
chapter, the Governnent of the Virgin |Islands waives its
immunity fromliability and action and hereby assunes
liability with respect to injury or |oss of property or
personal injury or death caused by the negligent or
wrongful act or om ssion of an enpl oyee of the
Governnment of the Virgin Islands while acting within the
scope of his office or enploynent, under circunstances
where the Governnent of the Virgin Islands, if a private
person, would be liable to the claimnt in accordance
with the | aw of the place where the act or om ssion

occurred. The Governnent consents to have the liability
determ ned in accordance with the sane rule of |aw as

3 The Revised Organic Act of 1954 § 2(b), 48 U.S. C § 1541(b)
(1976 & 1986 Supp.), reprinted in V.l. CopE ANN., Hi storical
Docunents, 61 (1967 and 1994 Supp.)("Revised Organic Act").
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applied to actions in the courts of the Virgin |slands

agai nst individuals or corporations, provided that the

claimant conplies with the provisions of this chapter.

(b) The provisions of subsection (a) of this section

shall not apply if the injury or | oss of property is

caused by the gross negligence of an enpl oyee of the

Virgin Islands while acting within the scope of his

of fice or enploynent. (enphasis added.)

Therefore, a plaintiff nay maintain a claimagainst the
Governnent of the Virgin Islands, as well as against the
responsi bl e actor in her official capacity, only to the extent of
this limted waiver of immnity. The governnment's waiver of
immunity is further limted to recovery by the injured party of no
nore than $25,000. 00 under 33 V.I.C. § 3411 (c). Thus, for clains
agai nst the Governnent and the officer acting in his official
capacity, the award on a finding of liability is limted to

$25, 000.

B. Territorial Government is Not Subject To Suit under
Section 1983.

Qur starting point is Ngiraingas v. Sanchez, 495 U.S. 182
(1990), where the Suprenme Court held that neither a territory nor
its officers acting in their official capacities are "persons”
under section 1983 in an action for danmages or other
noni njunctive, retrospective relief. 1d. at 192. The Court
reasoned that "the confluence of 8§ 1983's |anguage, its purpose,

and its successive enactnents, together with the fact that
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Congress has defined 'person’ to exclude Territories, [nmakes it]
clear that Congress did not intend to include Territories as
persons who would be |iable under § 1983." I1d. As the Suprene
Court had noted a year earlier, "the |l anguage of 8 1983 falls far
short" of expressing a "clear and manifest" intent by Congress to
"pre-enpt the historic powers of the States" and subject themto
l[tability to which they had not been subjected before. WII v.

M chi gan Department of State Police, 491 U S. 58, 64 (1989).% In
WIIl, the Suprene Court held that neither a state nor state
officials sued in their official capacities for noney damages are
"persons” under section 1983. Thus, the Court's conclusion in
Ngi raingas that a territory is not a "person"” under section 1983
is fully consistent wwth its precedent that a state is al so not

such a "person."”

4 The doctrine of sovereign imunity as enbodied in the
El event h Amendnent was significant to the magjority in WIIl, since
that was a 1983 action brought in state court. The Court noted
t hat

[t] he El eventh Anendnent bars such suits

unl ess the State has waived i mmunity, or

unl ess Congress has exercised its undoubted

power under 8 5 of the Fourteenth Amendnent to

override that immunity. . . . Congress, in

passing 8 1983, had no intention to disturb

the States' Eleventh Anmendnent inmunity and so

to alter the federal -state bal ance in that

respect

WIl v. Mchigan Departnent of State Police, 491 U S. 58, 66
(1989) (citations omtted).
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C. Oficials, Enployees, and Agents of Territory are Subject

To Individual Liability

How, then, does a plaintiff bring a 1983 suit seeki ng damages
for actions of a Territorial official taken under col or of
Territorial law? 1s the Territorial actor to be named in his
official capacity or his individual capacity? |f suable in his
i ndi vi dual or personal capacity, is he also subject to individual
and personal liability for damages? The Suprene Court has
recently provided answers to these questions by clarifying the
di stinction between an individual -capacity action and an official -
capacity suit under section 1983. See Hafer v. Melo, 112 S. C.
358 (1991).

1. Individual-Capacity Actions Under Section 1983

Petitioner Hafer argued that "she may not be held personally
I iabl e under 8 1983 for discharging respondents because she
"act[ed]' in her official capacity as Auditor General of
Pennsylvania.” 1d. at 362. 1In rejecting this argunment, the Court

repeated the distinctions made in Kentucky v. G ahan? between

5 473 U. S. 159 (1985). The Graham Court, utilizing "concrete
exanpl es of the practical and doctrinal differences between
personal - and official-capacity actions," explained this

di stinction thusly:

Personal - capacity suits seek to inpose
personal liability upon a governnment official
for actions he takes under col or of

(continued...)
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personal - and official-capacity actions and reiterated the Court's
previous rulings that neither a state, nor a territory, "nor its
officials acting in their official capacities are 'persons' under
§ 1983." Hafer, 112 U. S. at 362.

Al so rejected was Hafer's contention that section 1983
[iability turns on the capacity in which a state official acted
when injuring the plaintiff, with this clarification:

[ T] he phrase "acting in their official capacities"” is best
understood as a reference to the capacity in which the state
officer is sued, not the capacity in which the officer
inflicts the alleged injury. . . .

State officers sued for danmages in their official
capacity are not "persons" for purposes of the suit because
they assune the identity of the governnment that enploys them
By contrast, officers sued in their personal capacity cone to
court as individuals. A governnment official in the role of
per sonal -capacity defendant thus fits confortably wthin the
statutory term "person.”

Hafer, 112 S. . at 362 (citation omtted) (enphasis added).

Thus, an enployee of the Territory who inflicts injury while

(...continued)
[territorial] law Oficial-capacity suits,
in contrast, "generally represent only another
way of pleading an action against an entity of
which an officer is an agent." As long as the
governnment entity receives notice and an
opportunity to respond, an official-capacity
suit is, in all respects other than nanme, to
be treated as a suit against the entity. It
is not a suit against the official personally,
for the real party in interest is the entity.

ld. at 165-66 (citations omtted) (first enphasis added).
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acting in his official capacity may only be sued under section
1983 in his "individual capacity.”

Wil e "inposing personal liability on . . . officers may
hanper their performance of public duties,” the reality
neverthel ess is that

Congress sought "to give a renedy to parties deprived of
constitutional rights, privileges and inmmunities by an
official's abuse of his position.”™ Accordingly, it
authorized suits to redress deprivations of civil rights by
persons acting "under color of any [Territorial] statute,
ordi nance, regulation, customor usage." The requirenent of
action under color of [Territorial] |aw nmeans that [an
official] my be liable [to the plaintiff] precisely because
of her authority as [an official of the Territory]. . . .
[T]his sane official authority [cannot serve to] insulate[]
[the defendant] fromsuit.

Hafer, 112 S. . at 364, 363 (citations omtted) (enphasis
added). The Court went on to note that "such concerns are
properly addressed within the framework of . . . personal imunity
jurisprudence." 1d. at 364-65.°

2. Fourth Amendnent Excessive Force Actions

The Suprene Court has ruled that "all clains that |aw

enforcenent officers have used excessive force -- deadly or not --

6 The Governnent of the Virgin Islands nust in certain cases
pay the amount of an individual judgnment against its enployees up
to $100,000. 33 V.I.C. 8§ 3414 (a). This section of the VITCA
requires (1) that the enployee nust have been sued in a civil
action authorized by the statutes of the United States and ari sing
out of his enploynent with the governnent and (2) a finding by the
court that she acted reasonably and within the scope of her

enpl oynent .
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in the course of an arrest, investigatory stop or other 'seizure
of a free citizen should be anal yzed under the Fourth Anendnment
'reasonabl eness’' standard, rather than under a 'substantive due
process' approach."” G ahamv. Connor, 490 U S. 386, 395 (1989).
"[T] he 'reasonabl eness' of a particular seizure depends not only
on when it is nmade, but also on howit is carried out." Id. Thus,

[d] eterm ni ng whether the force used to effect a particular
seizure is "reasonabl e" under the Fourth Amendnent requires a
careful balancing of ""the nature and quality of the
intrusion on the individual's Fourth Amendnent interests'"
agai nst the countervailing governnmental interests at stake."
Qur Fourth Anendnent jurisprudence has |ong recogni zed that
the right to make an arrest or investigatory stop necessarily
carries with it the right to use sonme degree of physical
coercion or threat thereof to effect it. Because "[t]he test
of reasonabl eness under the Fourth Anendnent is not capable
of precise definition or nechanical application,” however,
its proper application requires careful attention to the
facts and circunstances of each particul ar case, including
the severity of the crine at issue, whether the suspect poses
an imedi ate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attenpting to
evade arrest by flight.

ld. 490 U.S. at 396 (citations omtted).

Accordingly, if the police officer enploys nore force than
that necessary to effect the arrest, the "seizure" is rendered
"unreasonabl e,” and the officer is exposed to individual liability
in his personal capacity under section 1983. However, "[t]he
‘reasonabl eness’ of the particular use of force nmust be judged
fromthe perspective of a reasonable officer on the scene .

Id. The Court enphasized that "the question is 'whether the
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totality of the circunstances justifie[s] a particular sort of
seizure.'" |Id. (citing Tennessee v. Grner, 471 U S. 1, 8-9
(1985)).
[ T] he "reasonabl eness” inquiry in an excessive force case is
an objective one: the question is whether the officer['s]

actions are "objectively reasonable" in |ight of the facts
and circunstances confronting [him, wthout regard to [his]

underlying intent or notivation. An officer's evil intentions
will not make a Fourth Anmendnent violation out of an
obj ectively reasonabl e use of force; nor will an officer's

good intentions nake an objectively unreasonabl e use of force
constitutional.

Graham 490 U.S. at 397 (citations onmtted).
3. Common Law Tort Actions

W note, in addition, what is plain fromthe Suprene Court

deci sions, nanely, that a clai munder section 1983 does not

forecl ose conmmon | aw clains arising out of the same conduct.

| ndeed, the Court has remarked that
[s]ection 1983 inposes liability for violations of rights
protected by the Constitution, not for violations of duties
of care arising out of tort law. Renedy for the latter type
of injury nust be sought in state court under traditional
tort-law principles. Just as "[n]edical nalpractice does not
beconme a constitutional violation [of the Federal
Constitution's prohibitions of cruel and unusual punishnent]
nerely because the victimis a prisoner,” false inprisonnment
does not becone a violation of the Fourteenth Amendnent
nmerely because the defendant is a state official.

Baker v. MCol lan, 443 U. S. 137, 146 (1979) (citation omtted).
Even though section 1983 provides a species of tort

l[iability, and a claimthereunder is referred to as stating a
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constitutional tort, the federal renedy provided by section 1983
does not suppl ant remedi es provided by Virgin Islands statutes or
by the common | aw. Accordingly, a personal-capacity claimunder
section 1983 may be maintai ned against a Territorial enployee,
simul taneously with and i ndependently of any other clains allowed
under the law of the forum It further follows that clainms under
the comon law may |ie against Territorial actors in their
i ndi vi dual capaciti es.
D. Defense of Qualified Inmmunity Is Available to Oficials,
Enpl oyees, and Agents of the Territory Sued Individually
Under Section 1983 and the Common Law
Under the common | aw and the Suprene Court's section 1983
deci sions, governnment officials sued in their individual
capacities are entitled to the defense of qualified inmunity, an
affirmati ve defense which nust be expressly raised by the
defendant. Gonez v. Toledo, 446 U S. 635, 640 (1980)." The

outlines of the defense of qualified imunity have evol ved over

the | ast several vyears.?® In a case involving high federal

7 Al t hough appel | ant never expressly raised the defense of
qualified imunity in his answer to the conplaint, we neverthel ess
di scuss generally the paraneters of the defense since the trial
court instructed the jury on qualified imunity.

8 By extendi ng to governnment enployees the defense of
qualified imunity, our common |aw jurisprudence, as well as the
federal |aw, recognizes the need to mnimze the "fear of personal
monetary liability and harassing litigation [which may] unduly

(continued...)
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officials,® the Supreme Court attenpted to nake the defense nore
anmenable to sunmary determ nation by elimnating any "subjective
el emrent” since an official's subjective good faith routinely had
cone to be treated as a question of fact for a jury to decide.
Harl ow v. Fitzgerald, 457 U S. 800 (1982). The Court there
concl uded t hat

bare all egations of malice should not suffice to subject
governnent officials either to the costs of trial or to the
burdens of broad-reaching discovery. W therefore hold that
governnent officials perform ng discretionary functions,
generally are shielded fromliability for civil damages
insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable

per son woul d have known.

Id. at 817-18 (enphasis added).

(...continued)

inhibit officials in the discharge of their duties.” Anderson v.
Creighton, 483 U.S. 636, 638 (1986). The doctrine of
"‘ITqlualified imunity' strikes a bal ance between conpensati ng

t hose who have been injured by official conduct and protecting
governnent's ability to performits traditional functions." Watt
v. Cole, 112 S. . 1827, 1833 (1992)(citing Harlow v. Fitzgerald,
457 U. S. 800, 819 (1982)). Indeed, "'[q]ualified immunity'
protects all but the plainly inconpetent or those who know ngly
violate the law." Hunter v. Bryant, 111 S. C. 543, 537

(1991) (quoting Malley v. Briggs, 475 U S 335, 343 (1986)).

9 The Suprenme Court has accorded "absolute i mmunity" to a very
few hi gh governnment officials, nanely, the President of the United
States, legislators carrying out their legislative functions, and
judges carrying out their judicial functions. The "Court always
has recognized, . . . that official imunity cones at great cost.
An injured party with an otherwise neritorious tort claimis
deni ed conpensation sinply because he had the m sfortune to be
injured by a [governnent] official." Wstfall v. Erwin, 484 U S.
292, 295 (1988).
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This qualified i Mmunity defense has been extended to
governnent actors performng | ess discretionary functions,
including | aw enforcenent officers sued for violating the
reasonabl eness standards of the Fourth Anendnment in making arrests
and executing searches. The officer may interpose the affirmative
defense of qualified imunity to avoid individual liability for
damages by countering that his conduct conforned to what "a
reasonabl e officer could have believed to be lawful, in |ight of
clearly established |aw and the information the . . . officer[]
possessed. [H s] subjective beliefs about [his actions] are
irrelevant."” Anderson v. Creighton, 483 U. S 635, 641 (1987).'
Thus, where a police officer is alleged to have violated "clearly
established law' in making a warrantl ess search, the

determ nation whether it was objectively legally reasonable
to conclude that a given search was supported by probable

cause or exigent circunstances will often require exam nation
of the informati on possessed by the searching official[].
But . . . this does not reintroduce into qualified immunity

analysis the inquiry into [the official's] subjective intent
that Harl ow sought to m nim ze.

10 The Supreme Court recently has re-enphasized that the net
result of "the entitlenment is an immunity fromsuit rather than a
nmere defense to liability; and |ike an absolute immunity, it is
effectively lost if a case is erroneously permtted to go to

trial." Mtchell v. Forsyth, 472 U. S. 511, 526 (1985), quoted in
Hunter v. Bryant, 112 S. . at 536. Wether turning on issues of
| aw, see, e.g., Mtchell, 472 U S. at 526, or on nateri al

gquestions of fact over which there is no genuine issue, see, e.g.,
id.; Bryant, 112 S. . at 537, the Suprenme Court repeatedly has
"stressed the inportance of resolving imunity questions at the
earliest possible stage in litigation." Id.
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| d. (enphasis added). Even a police officer who "'reasonably but
m st akenly concl ude[s] that probable cause [to arrest] is

pr esent is entitled to assert the defense. Hunter v. Bryant,
112 S. C. 534, 536 (1991)(quoting Anderson v. Creighton, 483 U. S

at 641).

V. DI SCUSSI ON

The principles outlined above govern the issues raised on
appeal which we now address.

A. Appellant's Individual Liability Under Section 1983

We first dispose of appellant's primary argunent that he was
not individually liable to appell ee because the Governnment
conceded that he was acting in his official capacity.

1. Liability "Under Color of Law'

When a governnent actor is sued in his or her individua
capacity under section 1983, it nust be determ ned whether the
clai med unl awful act was done under color of Territorial |aw that
is, by one who carries "a badge of authority" and represents the
Territory in sonme capacity, regardl ess of whether he acts in
accordance with his authority or msuses it. See Hafer, 112 S.
Ct. at 363. Thus, the Governnent's concession here that N bbs was
"acting in his official capacity,” nmeaning with lawful or official

authority, does not "insulate” himfromsuit. Indeed, that he
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di scharged his duties under color of Virgin Islands lawis an
essential requirenent for an action to be cogni zabl e agai nst
appel l ant individually under section 1983. Id.

For a personal liability claimto |lie under section 1983, "it
is enough to show that the official, acting under color of |aw,
caused the deprivation of a federal right." Kentucky v. G aham
473 U. S. at 166. The facts of the case before us clearly
establish a "nexus" between the "government and the chal | enged
action," a determ nation necessary to satisfy the "under col or of
| aw requirenent” of a section 1983 action. See Melo v. Hafer, 912
F.2d 628, 636 n.8 (3d Cir. 1990). Here, Roberts has alleged that
O ficer Nibbs, while clothed with the authority of |aw, deprived
her of her Fourth Amendnment civil rights by using excessive force
in arresting her.

Because individual liability under section 1983 nay be
i nposed irrespective of whether the officer acted within the
bounds of his lawful authority, the trial judge correctly rejected
the contention that the Governnent's concession that appell ant
acted within his official capacity was dispositive of the claim
agai nst Ni bbs in his individual capacity.

2. Federally Protected R ght
Once the question of action under color of law is resol ved,

the federally protected constitutional or statutory right at issue
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nmust be identified. Hafer, 112 S. C. at 363. Appellee's
conplaint alleged that appellant used excessive force in the
process of arresting her. Such a claimpleads a violation of
appel l ee's clearly established constitutional Fourth Anendnent

ri ghts agai nst unreasonabl e seizure.' The teaching of the
Suprenme Court in such a case is that the "seizure" is rendered
"unreasonable" if the officer uses nore force than is necessary to
effect the arrest, and the officer accordingly is exposed to

I ndividual liability in his personal capacity under section 1983.
"The 'reasonabl eness' inquiry in an excessive force case is an

obj ective one; the question is whether the officer['s] actions are
"objectively reasonable' in light of the facts and circunstances
confronting [him{d . . . ." Gaham 490 U S. at 397. "Proper

application" of this reasonabl eness standard "requires careful

attention to the facts and circunstances of each particul ar case,
i ncluding the severity of the crine at issue, whether the suspect
poses an i Mmedi ate threat to the safety of the officers or others,

and whether he is actively resisting arrest or attenpting to evade

arrest by flight." Id. at 396.

11 Appel I ant counters that he did not act in so outrageous and
excessively violent a manner as to make himliable in his
i ndi vi dual capacity. Were there is a Fourth Amendnent

violation, there is no requirenent under section 1983
jurisprudence (or the common |aw) that a police officer's conduct
must be outrageous and excessively violent before individual
liability may be inposed.
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The factual circunstances of this case began with a fight
whi ch erupted around the school conpound, drawi ng a crowd.
Appel l ant thereafter arrived on the scene and i ssued a conmand
over the | oud-speaker of his squad car for "everyone to nove to
one side of the road."” Roberts contends that she was never part
of the crowd, did not view herself as being subject to the
command, and began noving away fromthe crowd towards an area of
t he school conmpound where she normally waited to be picked up by
her parent. Here, the seriousness of the crime is not a factor,
since appell ee had conmritted no crinme, but only failed to respond
specifically to the officer's general command to the crowd.
Neither is the risk of flight by the subject a consideration;
i ndeed, Roberts was retreating towards the school conmpound, away
fromthe fight scene, just not where directed by N bbs. Al though
there is conflicting evidence whether Roberts resisted arrest, the
uncontroverted evidence is that as she was retreating, appellant
ran after her and grabbed her roughly. Roberts clainms that she
instinctively jerked her arm away, knocking N bbs' hat off in the
process. The force Nibbs used after this presented a clear issue
for the jury. The evidence that appellant grabbed Roberts,
sl anmed her head agai nst the squad car, and cl ubbed her several
times allowed the jury to find that the force he used in arresting

her was "excessive" under the circunstances. There thus was anple
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evidence fromwhich the jury could find that appellant's use of

force was "objectively unreasonable."”
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3. Common Law C ai ns

Any argunent that an action under VITCA against the
Governnent of the Virgin Islands, and against Nibbs in his
official capacity, bars any common law tort clainms against himin
his individual capacity also fails. W reject the suggestion that
the VITCA created an excl usive renmedy'® agai nst the Government for
the acts of its enpl oyees by waiving the governnental entity's
I mmunity and creating an imunity for governnent enpl oyees.
Al t hough not bound by it, we adopt the reasoning of the Third
Circuit Court of Appeals in Davis v. Knud-Hansen Menori al
Hospital, 635 F.2d 179 (3d Gir. 1980).%

12 The Federal Enployees Liability Reformand Tort Conpensation
Act (Westfall Act), 28 U S.C 8§ 2679, refornmed the Federal Tort
Clainms Act to make an action against the United States governnent
"exclusive of any other civil action or proceeding for noney
damages by reason of the same subject matter against the enpl oyee
[of the United States] whose act or om ssion gave rise to the
claimor against the estate of such enpl oyee.” The VI TCA has no
simlar provision.

13 Although it is persuasive, we need not be bound by this
decision of the Third Crcuit Court of Appeals because, anong
other things, it predates the 1984 anendnents to the Revised
Organic Act 8 23A(b), 48 U S. C 8 1613a, which extended the
principles of federalismto the judicial systemof this Territory
and created the Appellate Division of the District Court as the
hi ghest arbiter of all matters of local |aw. Revised Organic Act
8§ 23A, 48 U.S.C. 8§ 1613a. W have recently articul ated our
function within the separate, insular judicial systemof the
Virgin Islands in In the Matter of Barrett, 91CI 159A. DX2 (D. V. I.
App. Jan. 31, 1995) which discussion is incorporated herein by
reference. Suffice it to reiterate here that the standard of
(conti nued. . .)
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The grant of absolute imunity to the Territorial Governnent

by section 2(b) of the Revised Organic Act did not extend to

Territorial officials acting in their individual capacities to

13(...conti nued)

deference to be accorded this Appellate D vision, our Territorial
court of appeals, is that its decisions on matters of |ocal |aw
can be reversed only if there is "manifest error" or the
interpretation is "inescapably wong." De Castro v. Board of
Commi ssioners, 322 U S. 451, 459 (1994).

Wth the 1984 anendnents in place, it behooves the federal
courts consistently to follow the | ead of the Congress and al |l ow
the insular judicial systemof the Virgin |Islands the independence
and freedomto develop its own precedent, a process the Third
Circuit has recently begun in Matter of Alison, 837 F.2d 619, 622
(3d Cir. 1988). In that case, the court held that it |acked
appel late jurisdiction over an order of the Appellate Division
reversing and remanding a "final" judgnment of the Territorial
Court for further proceedings. This holding was supported by the
court's construction of "the schene of appellate review enacted by
Congress" via the 1984 anendnents:

The overall congressional intention discernible in [the 1984
anmendnent s] is encouragenent of the devel opnent of a | ocal
Virgin Islands appellate structure with greater autonony with
respect to issues of Virgin Islands law. . . . The

Appel late Division . . . represents a step in that direction,
rather than toward the creation of a territorial federal
appel l ate court with a place and rol e anal ogous to the place
and role of the courts of appeals in the Article Ill court
structure.

Id. at 622. The Appellate Division should thus be viewed as an
internediate Virgin Islands court of appeals whose decisions on
matters of local, Territorial |aw should be upheld unless based on
"mani fest error” or an interpretation which is "inescapably
wong." See Waialua Agricultural Co. v. Christian, 305 U S. 91,
109 (1938) ("[T]erritorial courts should declare the | aw of the
territories with the | east possible interference. . . . Unless
there is clear departure fromordinary principles, the preference
of a federal court [of appeals] as to the correct rule of general
or local |aw should not be inposed upon [the Territory].").
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protect themfromsuits for tortious performance of their duties.
It follows then, contrary to the Territorial Court's holding in
this case, that the individual liability of governnent actors for
torts they have allegedly commtted is not |inked to or dependent
upon the liability of the Governnent.

Thus, construed in every conceivable light, appellant's
argunent that he is not anenable to suit in his individual
capacity fails.

B. The Court's 1983 Excessive Force Instruction

Al t hough appel | ant nmade no objection to the trial court's
charge imredi ately after it was read to the jury, N bbs now
contends that the trial judge conmritted reversible error in
instructing the jury that it might find himliable for negligently
violating the plaintiff's civil rights. W note first that the
record shows that counsel for appellant Ni bbs did not submt
proposed instructions, was |ate for the charging conference, and
had inforned the trial judge that he had read the court's
instructions and was satisfied. See App. at 20a-2la.

Failure to object to jury instructions in a tinely

manner at trial prevents challenging those instructions

on appeal . . . [except] where the review ng court finds

"plain error’ in the instructions, that is, that the

al l eged error was 'fundanmental and highly prejudicial

so 'that failure to consider the error would result in a

m scarriage of justice.’

Brandy v. Fl anboyant Investnent Co., 26 V.I. 384, 388, 772 F
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Supp. 1538, 1541, (D.V.I. App. 1991)(citations omtted). Errors
that rise to such rare level are those that 'underm ne the
fundanental fairness of the trial and contribute to the

m scarriage of justice." United States v. Young, 470 U. S 1, 16
(1985). Since appellant did not preserve this issue by
appropriate objection, we review the challenged instruction for
plain error.

Appel l ant asserts that the correct standard for a finding of
liability under section 1983 is "reckl ess disregard" rather than
negligence. W discern no requirenent in G ahamv. Connor for a
finding of "reckless disregard" as a prerequisite for a finding of
excessive force. As we read Gaham Roberts had to prove by a
preponderance of the evidence that N bbs enpl oyed a greater degree
of force to arrest her than that "objectively reasonabl e" under
the circunmstances. W reproduce the trial court's instruction in
sone detail since we find that the judge properly instructed the
jury on the section 1983 claim certainly the court commtted no
plain error.

In this case, the Plaintiff, Deborah Roberts,

clainms that she was damaged because of a deprivation

under color of law, of a right which the Constitution of

the United States provides to her and which the Federal

Law, that is the law of the United States, protects as

her civil right.

Specifically, she clains that while the Defendant,
Charl es Ni bbs, was acting [under] color of the authority
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of the territory as a nenber of the Virgin Islands
Pol i ce Departnment, he subjected her to a violation or a
deprivation of her Constitutional right to be free from
t he excessive use of force against her.

Under the Constitution of the United States, every
citizen has the right not to be subjected to
unreasonabl e force by a | aw enforcenent officer. The
Federal Cvil R ghts Statute which we refer to commonly
as section 1983, provides that a person nay cone to
court for relief by way of danmages agai nst anyone who,
under color of any territorial |law or custom subjects
this person to the deprivation of any rights, privileges
or imunities provided or protected by the Constitution
or law of the United States.

In order to prove her clai magainst the Defendant,
the plaintiff nust establish by a preponderance of the
evidence . . . each of the follow ng el enents:

Nunber one, that the Defendant acted in a way which
deprived the plaintiff of her constitutional right by
usi ng excessive force against the Plaintiff;

Number two, that the Defendant acted under the
color of authority of the territory of the Virgin
| sl ands;

And Number three, that the Defendant's action was
the direct cause of the injury which the plaintiff
recei ved.

The phrase, "under color of law' refers to action taken
by territorial officials which are within the bounds or
l[imts of their lawful authority. The phrase al so
refers to actions taken by these officials which are
out si de of or beyond the bounds of their |awful
authority. However, in order for unlawful acts done by
officials to be done "under color of law, " these

unl awf ul acts nust be done while the official was
claimng or pretending to performhis official duties;
that is, the officer's unlawful acts nmust have been an
abuse or msuse of the power which he possessed only
because he was an officer. And these unlawful acts nust
have been committed under such circunstances that the
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App.

App.

acts woul d not have occurred unless the person
commtting themwas an officer claimng to exercise his
of ficial duty.

at 33A- 34A
The trial judge went on to give the follow ng instruction:

The plaintiff also clains that she was subjected to the
use of excessive force by the defendant. Every person
has the right not to be subjected to unreasonable or
excessive force by a police officer, even though the
officer is otherwise acting in accordance with the |aw
An officer may use the force that is necessary under the
circunstances. You nust determnm ne whether or not the
force used was reasonable or necessary in light of the
ci rcunst ances based on the evidence presented in this
case. In other words, you nust determ ne whether the
Def endant acted as a reasonabl e prudent person acting as
a police officer would have done under the

ci rcumst ances.

I n determ ni ng whet her excessive force has been
used by a police officer, you nust consider the
following factors: Nunber one, the need for the use of
force; Nunber two, the rel ationship between this need
for force and the amobunt of force used; Nunber three,
the extent of the harmor injury done to the plaintiff
as a result of the force that was used; and Nunber four,
whet her this force was used by the police officer in a
good faith effort to execute his duty as a police
of ficer.

You nust judge the reasonabl eness of his actions
based on the information that the police officer had at
the tinme and based on the circunstances which existed
that caused himto respond to that situation
at 35A- 36A
C. Government's Liability under VITCA

Though only raised tangentially, we consider the trial

court's dism ssal of the clains under VITCA agai nst the officer
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his official capacity and the Governnent on the theory that

appel lant could not at the same tine act "individually" and within
the scope of his enploynent. W find the dism ssal of these
claims to be plain error by the trial judge.

We hope there is no | onger any confusion between an action

against a police officer in his official capacity and an action

14 Specifically, the trial court reasoned:
| don't believe that a person can act both in
his individual and in his official capacity.
| haven't seen any case-law to that effect
because you are either in the course and
scope of your enploynent [or you are not].
You are either acting within the [scope] of
your duties, even if you nmake a m stake as an
official, or you are acting in an excessively
vi ol ent and outrageous manner, in which case
you are not acting as an official; you are
acting as individual, which is exactly why
the jury had to determ ne that |ast standard,
that is whether [Oficer N bbs acted in an]
excessive[] and outrageous[] manner.

App. at 13a (enphasi s added).

In this appeal, appellant argues, and the above quote
fromthe trial court inplies, that dism ssal of the clains
agai nst the Governnment (and appellant in his official capacity)
was required under Mathurin v. Governnent of the Virgin Islands,
12 V.1. 23 (D.V.l1. 1975). W prelimnarily note that Mathurin is
an opinion of the federal, trial division of this Court, which is
not binding on its Appellate Division. In any event, both the
trial judge and appellant m sconstrue the hol ding of the case.
I n enunciating the standard for governnment liability under the
VI TCA, the Mathurin court observed that an "individual act”
wi thin the scope of enploynent may subject the Governnent to
liability in addition to the Territorial enployees, unless the
act was so "outrageous and excessively violent as to be outside
t he scope of enploynent."” Id. at 32 (quoting Piersen v. Ray, 386
U S. 547, 555 (1967)).
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against himin his individual capacity. As noted above, "the
phrase "acting in their official capacities' is best understood as
a reference to the capacity in which the . . . officer is sued,
not the capacity in which the officer inflicts the alleged
injury." Hafer, 112 S. . at 362. Indeed, the trial judge's
conclusion on this point |oses sight of the fact that the
Territorial Governnent acts only through its agents or officers,
and it is for the "individual acts" of such officers within the
scope of their enploynent that the Governnent assunes liability
under VITCA. Further, the officers may also be sued in their
i ndi vi dual capacities under section 1983 and the conmon | aw for
torts conmtted while carrying out official duties.

We find the trial court conmitted plain error by dismssing
the VITCA C ains agai nst the Government and appellant in his
of ficial -capacity on the erroneous belief that such clains could
not co-exist with the individual-capacity clains agai nst
appellant. Since all the procedural requirenments for filing a
cl ai munder VITCA were net, and since the Governnment of the Virgin
| sl ands insisted that N bbs was acting within his scope of
enpl oynment, the trial judge was required to determ ne whet her
Ni bbs acted in such a manner that his enpl oyer, the Governnent of
the Virgin Islands, would be relieved of respondeat superior

liability. Here, the trial court did not nake this determ nation.
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In light of the concession, indeed the insistence, of the
Governnent at trial that N bbs was acting within the scope of his
enpl oynent, we, as a reviewing court, are hardly in a position to
make a contrary finding that the nature of the appellant's acts
was such that would take himout of the scope of his enploynent as
a police officer.

Accordi ngly, the case nust be remanded and the cl ai ns agai nst
t he Governnent and agai nst appellant in his official capacity wll
be reinstated.

D. The Court's "Qutrageous" & "Excessively Violent"
I nstruction

The trial court carried this conceptual error into its
instructions to the jury when it required a finding that N bbs
conduct had been outrageous and excessively violent before the
jury could find appellant individually Iiable:

A police officer acts as an individual and not as an officer

if he uses his authority in an outrageous or excessively

violent manner. Unless you find that O ficer N bbs acted in
an outrageous or excessively violent manner, you nmay not find
himliable in his individual capacity.
App. at 37A. Any error in this instruction was rendered harmnl ess
when the jury neverthel ess found appellant |iable based on this
nore stringent burden of proof, nanely, that his conduct was

"out rageous” and "excessively violent." Plainly subsuned in this

verdict is the jury's determ nation that appellant's use of force
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was "objectively unreasonable.” Though the instruction applied an
erroneous standard, it did not so underm ne the fundanental
fairness of the trial as to constitute plain error.

E. Sufficiency of Evidence on Danages

1. Punitive Damages

Appel | ant contends that the evidence at trial was
insufficient to sustain the award of punitive danmages. In Smth
v. Wade, 461 U. S. 30 (1983), the Suprenme Court held that punitive
damages are avail abl e under section 1983. A finding that the
def endant exhibited a "reckl ess or callous disregard of, or
indifference to, the rights or safety of others" is sufficient to
support punitive damages awards under section 1983. 1d. at 33.
As explained in the preceding section, the jury, by its verdict,
found that Ni bbs' conduct in slanm ng Roberts' head against the
squad car and cl ubbing her several tinmes constituted outrageous
and excessively violent conduct, which undoubtedly exceeded an
"indifference" to Roberts' clearly established rights under the
Fourth Amendnent. We find no basis for disturbing the jury's
verdi ct on punitive damages.

2. Nom nal Damages

The jury erred, however, in awarding the plaintiff $5,000.00

in nom nal damages. W hold that in this jurisdiction, an award

for nom nal damages cannot exceed one dollar as a matter of |aw.
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Brandy, 26 V.I. at 394, n.5; see Ceorge v. Christian View, Ltd.,
11 V.1. 403, 408 (D.V.I. 1975). The judgnment entered by the trial
court corrected this error by reducing the jury's verdict on

nomi nal damages to $1.'°

F. Adm ssion of Evidence at Trial.

Appel | ant contends that the "overall scantiness" of Roberts's
case was buttressed by the adm ssion of the adverse verdict
against Oficer Glman and the order dism ssing the crimna
charges agai nst Roberts. Appellant woul d have us concl ude that the
award of $5,000 in nom nal damages is evidence of the prejudicial
effect of these evidentiary itens on the jury's verdict. W
di sagr ee.

1. Adverse Judgnent Agai nst Wtness

Appel | ant argues that the prior adverse judgnent against his
fellow of ficer and, he clains, key witness, Brian Gl man, in
anot her section 1983 action for the use of excessive force, should
have been inadm ssi ble because its prejudicial inpact far
out wei ghed its probative value. Although the Governnment objected,
agai n, appellant did not. Appellant here contends that his co-

def endant's obj ection, which was overrul ed, adequately preserved

15 Where the instructions as to nom nal, conpensatory, and
punitive damages are clear and specific, there is no automatic
requi renment of remttitur or a newtrial on the possibility that
the jury nmeant conpensatory danmages when it awarded nom nal
damages.
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the issue since a separate objection by hi mwould have been
futile.

The record shows that the Governnent made a general objection
to the question pertaining to the adverse judgnent against the
w tness, and did not specifically ground its objection on FED. R
Evip. 403. Rule 403 permts the exclusion of relevant evidence
"if its probative value is substantially outweighed by the danger
of unfair prejudice."' Appellant was not prohibited from nmaking
this specific objection at the tine. Thus, we find that this
i ssue was not preserved for review on this appeal, except for
plain error.?

Appel | ant argues that, |ooking at the entire record devel oped
at trial, his conduct was entirely innocent, and at nost,
negligent. Again, we cannot agree. The record shows that Ni bbs
acted to bring about conpliance with his "conmmand" with, at best,
indifference to Roberts' constitutional rights. Appellant's
conduct, in and of itself, was sufficient to justify the jury's

verdict. W are not swayed by N bbs' bald assertion that the

16 The rul es governing the Territorial Court in effect at the
time made the Federal Rules of Evidence applicable to trials in
that court. Terr. CG. R 7.

17 Had the issue been properly preserved for appeal, we would
review the lower court's decision to admt or exclude evidence for
abuse of discretion. See Colon v. Governnment of the Virgin

| sl ands, V.l. BBS 92CR69A.DT1 (D.V.l. App. May 25, 1994).
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adm ssion into evidence of the judgnent against Oficer G| man
"added undue and unfair weight to Roberts' case.”" Oficer Gl man
as a fact wtness and fellow officer on the scene, testified that
Ni bbs' actions were reasonable. The adm ssion of the evidence of
t he adverse judgnent to inpeach Oficer Glman was in the sound
di scretion of the trial judge, and clearly did not rise to the
| evel of plain error.
2. Oder Dismissing Crimnal Charges Against Plaintiff

Ni bbs al so argues that he was prejudiced unfairly by the
adm ssion into evidence of the order dism ssing crimnal charges
agai nst Roberts arising out this incident because it msled the
jury to give greater weight to Roberts's civil clains against
appel l ant. Appell ant concedes, as he nust, that the trial judge
gave a limting instruction that the order does not reflect a
decision on the nerits. Considering the trial record as a whol e,
we are convinced that the adm ssion of the order, even if it were
error, was harnml ess. There is strong support in the record for the
jury's verdict that appellant used excessive force in effecting
the arrest.

Ni bbs invites this Court to forge a link between the jury's
award of $5,000 in nom nal damages and a "high probability" of
prejudice flowng fromthe adm ssion of these two itens of

evi dence. Even if we consider the adm ssion of the verdict and
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order together, and even if the adm ssion of these itens could be
t hought of as error, it could only have been a non-constitutional
"harm ess error,"” that is, "an error or defect in the proceedi ng
whi ch does not affect substantial rights,” and which may be
disregarded. See FED. R CGv. P. 61.° W are of the sure
conviction that it is highly probable that the evidence did not

unduly influence the jury's finding of liability. Insofar as the

appel | ant appeal s the judgnent on these adm ssions, we affirm

VI . CONCLUSI ON

We hold that an official of the Virgin |Islands Governnent,
such as appellant, nmay be sued in his individual capacity under 42
U S.C. § 1983 when he has acted wthin the bounds of his | awful
authority. \Wether such officer has acted in an "outrageous or
aggressively violent manner" or with "reckl ess disregard" is
relevant only to the vicarious liability of the Government under

the Virgin Islands Tort Cains Act. Accordingly, the trial judge

18 We adopt the standard that a determ nati on of non-
constitutional "harm ess error” requires a "high[] probabil[ity]
that the evidence did not contribute to the jury's judgnent of
conviction." Governnment of the Virgin Islands v. Toto, 529 F. 2d
278, 284 (3d Gr. 1976)

19 The rules governing the Territorial Court in effect at that
time required the practice and procedure of that court to "conform
as nearly as nmay be to that in the district court in |ike causes.”
Terr. CG. R 7.
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correctly refused to dism ss the individual capacity action

agai nst Ni bbs. W determ ne that appellant was entitled to an
instruction on the excessive force claimthat Roberts had to prove
that he used greater force to arrest her than was objectively
reasonable. However, the trial judge overstated the |egal
standard by requiring the jury to find his conduct to have been
"outrageous" and "excessively violent." W hold the inposition of
t his hi gher burden of proof to be harmless error. On the other
hand, we find that the trial court commtted plain error in

di smissing the VITCA O ains agai nst the Government. W therefore
remand with instructions that the VITCA C ains agai nst the
Government be reinstated and for further proceedi ngs consi stent
with this opinion. W affirmthe Territorial Court on all the
other issues raised in this appeal. An appropriate order will be

ent er ed.
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FOR THE COURT:

/s/

THOVAS K. MOORE
CH EF JUDGE

DATED: February 8, 1995



